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CitizensAgainstLandfill Expansion, ) AUG 2 8 2003
Petitioners )

) STATE OF ILLiNOIS
v. Pollution Control Board

)
AmericanDisposalServicesofIllinois, Inc. ) No. PCB03-236

Respondent, )
) BradleyHalloran,

and ) HearingOfficer

)
Livingston CountyBoard,LivingstonCounty, )

Illinois, Respondent )

PETITIONER’S MOTION TO COMPEL AMERICAN DISPOSAL

PetitionerCitizensAgainstLandfill Expansion,anunincorporatedassociationof
residentsofLivingston County(hereinafter“Petitioner” or“CALE”), throughits attorney
CarolynK. Gerwin, movesfor anorderto compelRespondentAmericanDisposal
(hereinafter“AmericanDisposal”)to respondto Petitioner’sInterrogatories,Requestsfor
AdmissionandRequestsfor ProductionofDocuments,whichwere servedonAugust22,
2003 (hereinaftercollectivelyreferredto as“Petitioner’sDiscoveryRequests).

Petitioner’sDiscoveryRequestsmustbe relevantto mattersatissuein the instant
Petitionfor Revieworbe reasonablycalculatedto leadto relevantinformation. In its
Petitionfor Review,Petitionerhasstatedthefollowing claims: (a) thattheCountyBoard
lackedjurisdictionto conductthe sitinghearingdueto thefailureofApplicantto give
requiredstatutorynoticeunderSection39.2(b);thattheprocesswasfundamentallyunfair
basedon thefollowing: (1)uponinformationandbelief, manymembersofthesiting
authoritypre-judgedorfailedto judgewhethertheApplicant hadsatisfiedthe statutory
criteria: (a) dueto fearthat if theCountyBoarddid notapproveof theapplication,the
City ofPontiacwouldannexthepropertyin questionand collectthehostfees,and/or(b)
dueto anoverpoweringdesireto obtainthe$162million host fee thatwaspreviously
negotiated,whichfigure includedhigherhostfeesfor the existinglandfill (almostdouble
therateperton) if theCountyBoard approvedanunspecifiedexpansion(assumingsuch
expansionbecamefinal); and(2) any suchotherbasesoffundamentalunfairnessasmay
hereafterbediscoveredandestablished;and(c) thatthe following statutorycriteriawere
notmet: (a) need;(b)health,safetyandwelfare;(c) minimizationof incompatibilityand
propertyvalueimpacts;and(d) consistencywith theCounty’sSolid WasteManagement
Plan. 415 ILCS 5/39.2(a)(i),(ii), (iii) & (viii). ~ç Petitionto ReviewPollutionControl
Facility SitingDecision,pp. 2-4. Petitioneris unquestionablyentitledto discoveryon the
issuesofjurisdictionandfundamentalfairness. Petitioneralsorequesteddiscovery



(mainly admissions)on factsrelatingto statutorycriteriapreparatoryto developingan
agreedstatementof facton thoseissues,therebystreamliningthereviewprocess.

Dueto extremetimelimitations imposed,Petitionerherebyincorporatesby
referenceits argumentsconcerningthescopeofdiscoverythatareset forth in its Motion
to CompelLivingston CountyBoarddatedAugust26, 2003. This relatesto thetime
frameconsiderations(availabilityofdiscoveryofcontacts,contractsanddocuments
relatingto thetime periodprior tothefiling oftheApplication)which is especially
importantto InterrogatoriesNos. 7, 10 & 11; requeststhat relateto informationrelating
to potentialbiasand/orfinancialinterestofBoardMembers;and.

With regardto InterrogatoryNo. 4, Petitionerrejectsthe limitation “relatedto any
issueset forth in thePetitionto Review.” TheInterrogatoryis not solimited, norshould
it be. Anysuchcommunicationrelatesto the issueofApplicant’sfailureto personally
serveBPwith noticeoftheApplication.

AmericanDisposal’sanswerto InterrogatoryNo. 8 doesnot indicatewhether
thereareothersuchcontractswith BoardMembers.

In addition,Petitionerherebyrejectsthe limitation ofInterrogatoryNo. 12 to
contracts“currentlyin force.” Theinterrogatoryis not so limited.

With regardto InterrogatoryNo. 6 and 19, informationanddocumentsregarding
theApplicant’sinvolvement in the local realestateeconomywasrequestedatthehearing
butneverproduced. Petitionerwasadvisedby theHearingOfficerthat Petitionerhadno
powerto compelproductionofdocumentson thisoranyotherissue. This goesto the
foundationofthereal estatestudydoneby Applicant. Similarly, infármationrequested
in InterrogatoriesNos. 13 & 14 relatesto theneedcriterion. Suchinformation,thoughit
couldwell disproveApplicant’sneedanalysis,couldnotbecompelledatthehearing.

In responseto InterrogatoryNo. 18, AmericanDisposalgenerallyrefersto
“certainoptionsto purchasereal estatefortheexpandedfacility” but doesnot identify or
producethemin accordancewith thediscoveryrequests.Petitionerdemandsactual
identificationof suchagreementsandproductionthereofastheyrelateto fundamental
fairnessandthe integrityofthehearingprocedures.

With regardto productionofthecontractbetweenAmericanDisposalandMrs.
JeanneRapp,Petitionerobjectsto theredactionthereof. Thedeletedtermsarelikely to
be highly relevantto issuesoffundamentalunfairnessandpossiblyto therealproperty
valuecriterion.
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WHEREFORE,PetitionerrequeststheHearingOfficer to issueanOrderto
CompeltheCountyBoardto respondfully to Petitioner’sDiscoveryRequests.

Respectfullysubmitted,

~
Counselfor CitizensAgainstLandfill Expansion

CarolynK. Gerwin
Attorneyat Law
705 SouthLocustStreet
Pontiac,Illinois 61764
(815)842-2486
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CERTIFICATE OF SERVICE

I herebycertify that onAugust26, 2003, I electronicallytransmitted(receipt

requested)theforegoingMotion to CompelLivingstonCountyBoardto:

BradHalloran

DouglasE. Lee

LarryM. Clark

ClaireManning

GeorgeMueller

C. ThomasBlakeman

With a hardcopyby U.S. Mail to:

BradHalloran,HearingOfficer
PollutionControlBoard
100WestRandolphStreet
JamesR. ThompsonCenter,Suite11-500
Chicago,Illinois 60601-3218

DouglasE. Lee
Ehrmann,Gehibach,Badger& Lee
215 E. First Street,Suite100
P.O. Box 447
Dixon, Illinois 61021

Larry M. Clark
Suite200
700NorthLakeStreet
MundeleinIL 60060

Carolyn . Gerwin
Counselfor Petitioner
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